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02-91/12 and 01-92/12 

In the Superior Court ofJustice at Toronto 

In the Matter of the P.B.W.B. Trust 

And in the Matter of the Estate of Anne Elizabeth Margherita Gibson, Deceased 

Counsel for P.B,W.B. Trust and for the Estate: 	 Natalie Schernitzki 

Objector: 	 Duncan Gibson 

HEARD: 	 April 24, 2013 

BY: 	 Kiteley J. 

ENDORSEMENT ON APPLICATION TO PASS ACCOUNTS AND 

ON REQUEST FOR INCREASED COSTS 

1. This is an application by the Executors of the Gibson Estate and by the sole Trustee 

of the P.B.W.B. Trust to pass the accounts and a request in each matter for 

increased costs. 

Background 

2. Anne Gibson died on January 30, 1995. Her sons Duncan Gibson and Alexander 

(Sandy) Gibson are the main beneficiaries of her estate. On February 17, 1995 a 

Certificate of Appointment of Estate Trustee was issued to Libby Burnham, John 

Christodoulou and John A. Worsley. John Christodoulou died in 2011. 

3. The P.B.W.B. Trust was established on March 31, 1983. Ms. Gibson and her spouse 

were the original Trustees of the Trust, He died on November 3, 1993 leaving Ms. 

Gibson as the sole Trustee. Pursuant to Ms. Gibson's will, Ms. Burnham was 

appointed as Trustee. Duncan Gibson and Sandy Gibson are the main beneficiaries 

of the Trust and of the Estate. 

4. The assets under management in the Estate and in the Trust have been substantial 

and somewhat complex. This is the 6th  passing of accounts. On the last occasion, 

Whitaker J, issued a judgment on passing of accounts dated November 9, 2011 in 

which he approved the accounts for the Estate and the Trust for the period from 
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January 1, 2008 to March 31, 2010. He made one minor amendment in the draft 

order by directing that the costs of the passing of the accounts would be payable by 

the Estate rather than out of Duncan Gibson's half interest as had been proposed. 

5. In late 2011, Duncan Gibson asked Mr. Worsley and Ms. Burnham to appoint him as 

an additional Estate Trustee, as had been contemplated by his mother. In a letter 

dated December 29, 2011, counsel for the Executors informed Mr. Gibson that they 

would not do so and that they had decided that the proper course of action was to 

make further advancements of capital from the Estate to the beneficiaries prior to 

December 31, 2011 with a view to getting in a position to fully and finally wind up 

the entire Estate as quickly as possible. At that time, the only material assets were 

the shares of the Estate attributable to each brother and a receivable owing from 

another Estate in the form of a judgment. The letter indicated that substantial 

payments would be made before year end and then accounts would be prepared in 

2012. 

5. The Executors and the Trustee have taken steps to wind up both the Estate and the 

Trust. The accounts before the court reflect the many transactions and steps taken 

to conclude all matters. The remaining funds are sufficient to pay professional fees 

arising from the wind up, 

7. On July 10th, 2012 Ms. Burnham and Mr. Worsley signed the affidavit verifying the 

Estate accounts and Ms. Burnham signed the affidavit verifying the Trust accounts. 

In letters dated July 25, 2012, Duncan Gibson and Sandy Gibson each received copies 

of the accounts along with forms of Release and Indemnity for both the Estate and 

the Trust. In an email dated August 28th  to both Duncan Gibson and Sandy Gibson, 

Ms. Schernitzki pointed out that she was awaiting a reply and noted that unless she 

heard from them within seven days, she would proceed with the passing of 

accounts. She encouraged them both to consider signing the Release and Indemnity 

to avoid incurring unnecessary time and expense in preparing materials for the 

formal court passing of accounts, Ms. Schernitzki sent another email dated 

September 7, 2012 in which she indicated that she intended to proceed with a 

formal court passing of accounts if they did not respond by Monday September 10, 

2012. On September 19, 2012, Sandy Gibson signed the Release and Indemnity for 

both the Estate and the Trust. 

8. Duncan Gibson lives in Alberta. In an email to him dated September 28, 2012, Ms. 

Schernitzki informed him that his brother had signed the Release and Indemnity and 
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having not heard from him, they intended to proceed with passing the accounts. 

She again pointed out that if he signed the Release and Indemnity the time and 

expense involved in passing the accounts would be avoided. 

9. The Notice of Application to Pass Accounts in each of the Estate and the Trust are 

dated October 16, 2012 and was returnable January 22, 2013. The Application 

Record for the Estate accounts was served on 19 persons. In each Record, a form of 

notice of objection was included and the Notice of Application indicated that the 

notice of objection had to be served and filed at least 30 days before the date fixed 

for the hearing. 

10. According to Ms. Burnham, Duncan Gibson did not reply to any of the 

correspondence until he sent a letter dated October 23, 2012 in which he asked the 

Trustees to reduce their compensation. 

11. Ms. Schernitzki responded in an email dated October 31st  in which she pointed out 

that the Estate Trustees had disbursed approximately $900,000 during the 

accounting period and the Trustee had disbursed approximately $250,000. The 

compensation for both the Estate and the Trust had been calculated in accordance 

with the percentage guidelines and she reported that the Executors and Trustee 

believed it was fair and reasonable allowance for their care, pains and trouble. She 

noted that she was proceeding with the passing of accounts and the Application 

Record would be sent by regular mail. She closed by noting that he still had the 

option of signing the Release and Indemnity. 

12. As contemplated by the Rules of Civil Procedure, the Estate Trustees and the Trustee 

served a Notice of Request for Increased Costs dated December 12, 2012. It too was 

served on 19 persons. 

13. On December 14, 2012, Duncan Gibson caused to be filed a Notice of Objection to 

Accounts in which he objected to the amount of compensation claimed by the 

Estate Trustees and the Trustee but did not object to the accounts of the Estate. He 

had one objection to the accounts of the Trust. Mr. Gibson is a member of the Law 

Society of Alberta. Although the Notice of Application states clearly that the Notice 

of Objection is to be served and filed, he did not serve it. He was able to file it 

without service. 
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14, It i5 not clear when the Estate Trustees and Trustee became aware that Notices of 

Objection had been filed. 

15. In a letter dated January 14, 2013, Mr. Gibson wrote to the Estates Office with a 

copy to Ms. Schernitzki in which he asked that the hearing on January 22nd  be 

adjourned because he was not available. Although Mr. Gibson had had 3 months 

notice, Ms. Schernitzki agreed and the matter was adjourned to April 23rd. 

1E. Mr. Gibson prepared an affidavit dated April 3, 2013 in each of the Estate and the 

Trust in which he summarized his objections, Those affidavits were served on Ms. 

Schernitzki on April 18, 2013. 

Preliminary Objection 

17. Ms. Schernitzki took the position that since the Notices of Objection were not served 

and filed by December 24th  Mr. Gibson had lost his opportunity to object and the 

application to pass accounts should proceed on an unopposed basis. I overruled 

that objection on the basis that the court ought not to have received his unnerved 

Notices of Objection and that the failure to insist on service before it was filed ought 

not to be a barrier to pursuing his objections. 

Objections 

18. Based on his affidavits and his submissions, Mr. Gibson is essentially challenging 

management decisions of the Executors and Trustee but in the guise of objecting to 

their compensation. He has raised a variety of issues all of which indicate a 

disagreement with the decisions that have been made and the income tax 

consequences to him and his brother as a result of some of those decisions. Based 

on those complaints, he takes the position that the compensation paid should be 

reduced by 50% for the Estate Trustees and the Trustee of the Trust. 

19. 1 am not persuaded that there is any basis to object to the compensation claimed by 

the Executors and the Trustee. In 2011, they decided to take steps to distribute the 

remaining assets. Mr. Gibson does not say that any of the decisions made were not 

within the discretion of the Estate Trustees or the Trustee. He simply disagrees with 

some of those decisions. There is no merit to his objections. I will not reduce the 

compensation requested which is in accordance with the tariff, The accounts 

including the compensation are approved. 
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20. Mr. Gibson did raise one objection to the Trust accounts. As mentioned above, 

Whitaker J. had amended the draft order to provide that the costs of the passing of 

the accounts would be payable out of the capital of the Estate and not out of 

Duncan Gibson's share. Ms. Schernitzski conceded that that had not been followed. 

She noted however, that the mistake was inadvertent and had Mr. Gibson explained 

his concern earlier than April 23rd, 2013, it would have been rectified. She has 

agreed to do so now. 

Costs and Increased Costs 

21. In connection with the Estate, the Executors ask for an order for costs payable in the 

amount of $2894.50 plus disbursements and H.S.T. in addition to costs of 

attendance at the hearing. In connection with the Trust, the Trustee asks for an 

order for costs payable in the amount of $1738.50 plus disbursements and H.S.T. in 

addition to costs of attendance at the hearing. Mr. Gibson had not responded in 

writing to the application for increased costs. 

22. MS. Schernitzki has prepared costs outlines and in connection with the Estate, the 

Executors asked for $8827.87 for fees, disbursements and H.S.T. In connection with 

the Trust, the Trustee asked for $7618.04 for fees, disbursements and H.S.T. Both of 

those assumed a counsel fee of only one hour for the attendance. In fact, the 

matter could not be dealt with in the morning as scheduled and only began at 

approximately 2:30 and finished after 4:00 p.m. 

23. Mr. Gibson took the position that there was unnecessary duplication in the 

accumulation of costs. I accept Ms. Schernitzski's submission as to how the work 

was done to ensure that that did not occur. I consider the costs outlines and the 

applications for increased costs to be reasonable and agree that they should be paid 

both with respect to the Estate and the Trust. 

Liability for Costs 

24. In her will, Ms. Gibson allowed the Executors to have the accounts certified by an 

auditor in lieu of formal passing. If the Trustees were required to have their 

accounts audited by a court, the will provided that the full costs of preparing such 

extra accounts and all costs of the court audit shall be borne by the beneficiary who 

had required it. On that basis, Ms. Schernitzski took the position that since Sandy 
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Gibson had signed the Release and Indemnity, his share ought not to be burdened 

with costs. 

25. All of the costs could have been avoided. It is a direct result of Mr. Gibson failing to 

respond in August, September and October that the Notice of Application was 

initiated that involved them as main beneficiaries along with 19 others. Sandy 

Gibson signed the Release and Indemnity. Duncan Gibson filed but failed to serve 

the Notice of Objection. The Notices of Objection that he did file contained mostly 

generic language that did not inform the Executors and Trustee the substance of his 

objection. He then served affidavits which contained some detail but only 2 

business days before the hearing. I have dismissed his objections except for one 

which is essentially a matter of housekeeping and would have been corrected. I am 

persuaded that he should be responsible for the costs and additional costs arising 

out of the passing of accounts of the Estate as contemplated in Ms. Gibson's will. 

26. Ms. Schernitzski provided draft orders but she will need to redraft the preamble of 

each of them to reflect the fact that Duncan Gibson did attend, to make the 

correction arising from the order of Whitaker J. dated November 9, 2011, and to 

incorporate the costs and additional costs which I have ordered. The draft orders 

may be sent to my attention for signing without the approval of Duncan Gibson. 
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